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Devil in the bidding detail

As India reforms its resource-management systems, it could learn from the

LISA SACHS, JACKY MANDELBAUM
AND PERNINE TOLEDANO

IN LIGHT of the recentboom in ratural
resource prices, Indiu is one of many
countries facing heightened scrutiny of
the allocation and terms of their resource
deals. InIndia, that scrutiny has uncov-
cred a mublti-billion dollar controversy
overcoal block allocations that hasgrid-
locked Parliament. More generally. citi-
zens in resource-producing countrics
around theworkd areasking whetherthe
public is getting a fair value for their
countries’ resources, or whether inves
torsand politicians arewalking away with
the prize. Finally. the important ques-
tions arc being asked: how should res-
ources be managed to ensure that they
benefit the citizenry. rather than sitting
idke or ending up e nriching the rich and
powerful at the expense of the public?

More than a decade ago. before the
spike in commodities prices. many res-
ource-rich countries were luring inves-
tors with attractive fiscal terms and lic-
ensing vstems where the first qualificd
investortoexpressinterest was graneda
licence. Inmanycases. those dealswere
awarded opaguely and have resulted in
inequitable dealsand agnificant fmancial
losses for the state that still persist, For
instance .in the kst fouryea s, estimates
suggest that the Demucristic Republic of
the Congolog over $5.5 billion in asset
sales from its tate-owned mining com-
pany to private investors n which the
assets sold. on a first-come first-serve
basis were outrageously undenalued.

In India. part of the blame for lost
revenue hasbeen placed on the ack ol a
competitive bidding framework. As a
result, India s one of many countries
moving towards competitive bidding
systems. attempling (v maximise rev-
enues. minimise corruption and im-
prove transparency. We recently sur-
veyed 29 mneral-rich countries and
found that well over half had intro-
duced some requirement for compet-
tive bidding into their national mining
legislation within the past decade. and
mostwithin the past three years. Inour
sample. this trend was observed pre-
dominantly in developing countries. a
number of which had. in the past. en-
tered into deals that vastly underval
ued the country's assets.

experience of other resource-rich countries

terms bicklable cinraise the mostlucra-

tve proposals tothe topof the heap.

However, there is also a risk that
competitive iddmg will invitc overbid-
ding. lkeading tore-negotiations down the
road. A study of competitive bidding
regimesin oil and gasfoundchronicover-
bidding in most auctions. And evidence
from uthersectors suggeststhat. indeed.
aflocations via competitive bidding are
farmone likely to result in re-negotiation
in comparison (o bilsterally negotiated
wntracts. For instance, the Workd Bank
Institute fuund that the rate of re-neguti-
ation for infrastructure proje cts awarded
throughcompetitive bidding was around
46 per cent comparcdto an average of8
percent for nepotiated dealks.

Anuother pussible advantage of a

transpare ntplanning about how a coun-
try wishesto developits resourcesshoukd
be at the core of any national resource
development strategy.

Competitive bidding is also said to
avoid speculation and hoenoe-idling by
makingsure the developer most capa-
ble of developing the resource is the
one that obtains rights. Thishusbeen an
tssue in India asin severalother coun-
trics. Qutof213coal blocks awarded in
India since 1993, only 28 have begun
production. A competitive bidding
framework that requires investors to
meet certain pre-qualification criteria,
topay a fee to particpate in the bid and
tobid on upfront bonus pavments may
deter speculation and licence-idling.
However, pre~qualification can (and

WE RECENTLY surveyed 29 mineral-rich countries and found that
well over half had introduced some requirement for competitive
bidding into their national mining legislation within the past
decade, and most within the past three years. This trend was
observed predominantly in developing countries.

competitive bidding system is that it
should compet policymake s 1o plan and
prionitise the expected benefits from
mineral projects, since the tenders will
have to articulate the criteria on which

should) be a routine part of any allot-
ment system. whether for acompeti-
tive bid or for u negotiation. and bonus
payments can be negotiated as well. A
competitive bidding system abko does

ductionwhendemand falls.

A competitive bidding mechanism
with explicit regulations built-in for
transparency can help to overoome
some of the risks of corruption. Bymak -
ing a bid public and carefully outlining
evaluation criteria. favouritsmand cor-
ruptionmay be avoided. Externalmon-
itorsand independent auditons oversee-
ing all aspectsof the auction processcan
alsodecrease the riskof foul play. Never-
theless. competitive bidding systems
may still be more wilnerable to corrup-
tion than a firstcome first-served sys-
tem which cssentially eliminates sub-
Jective selection, but at the potential risk
of kst revenues. Chile. forexample. has
astrictly first -come first-serve system in
assignment of concessions. Because the
process is highly regulated and clearly
articulated in legislation, lessdiscretion
is left to sate officials, providing fewer
opportunitics for allocation tobe based
onconyismand bribes.

The important conclusion i this:
competitive bidding systems have the
potential to cut corruption an boost
public revenuesfor India’sdevelopment.
Yet implementing aneffective competi-
tive hidding provess & much more difficult
than it sounds. As India reforms its
resource management systems, the devil
will be in the detail. India’s reforms
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There are many plausible merits of
campetitive bidding. Forone. it maybe an
effective method of overcoming infor-
mation asymmeltries by revealing the
market value of a hodt country’s asets.
Withsufficdient campetition. competitive
bidding can indeed result in betterterms
forthe country. InIndia'scase. therecent
bid roundsinthe coal sector have shown
considerable mvestor interest. Making
bonuses. royalty rates or other fiscal

projects will be evaluated. In Afghan-
istan’s auction ofthe Aynak depuosit. for
example. considerable time was spent
upfront in outlining the objectives that
Afghanistan wished toachieve fromthe
development of its mine and an inter-
minssterial committee was established
toguide the process. Such planning can.
of course, be done even in the ibsence of
a competitive bidding framework:
owllaborative. inter-ministerial and

not prevent “excepions” to the rule,
as has happened in India, wherein sev-
cral companies that did not meet the
pre-qualification cariteria were never-
theless awarded the bids. A solution
thatis applicable whether or not com-
petitive bidding is undertaken is to
indude “use itor lose it provisions” in
legislation or mining agreements to
muake sure that companiesactually plan
to exploit the asset and do not cut pro-

should be transparent. publidy dehated
and informed by the kesons learned by
other resource-rich countries.
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